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 1.  TIME:  8:30   CASE#: MSC10-00598 
CASE NAME: STOFER VS SHAPELL HOMES 
SPECIAL SET HEARING ON: MOTION FOR BIFURCATION (BY PLT) SET BY 
COURT PER 4-11-16 MO 
* TENTATIVE RULING: * 
 
This action involves alleged design and construction defects of a home located at 9594 
Velvetleaf Circle, San Ramon, California.  Defendant/Cross-Complainant Shapell Industries, Inc. 
designed and built this home for its Assistant Vice President of Construction, Timothy Wright.  
Shapell sold the property to Wright in December 2002, Wright sold the property to doctor 
Marcus Laux in December 2004, and Laux sold the property to plaintiff Donna Stofer in April 
2008.  Stofer’s first amended complaint against Shapell alleges the following causes of action: 
(1) strict liability; (2) negligence; and (3) fraudulent concealment.  Shapell raises various 
affirmative defenses in its answer to the first amended complaint. 

Plaintiff moves to hold a bifurcated jury trial as to her claim that Shapell fraudulently concealed 
the material fact that the home was constructed on 18 to 30 feet of differential fill, along with 
Shapell’s anticipated defense that the fraudulent concealment cause of action already accrued 
to a prior owner.  Cross-Defendant D.A. McCosker Construction Co. joins plaintiff’s motion.  
Shapell opposes the motion.   

Under Code of Civil Procedure section 598, the Court has discretion to order an issue to be tried 
before the other issues if the convenience of witnesses, the ends of justice, or the economy and 
efficiency of handling the litigation would be served.  Under Code of Civil Procedure section 
1048(b), the Court has discretion to sever an issue and order a separate trial of such issue 
when a severance will further convenience, avoid prejudice, or be conducive to expedition and 
economy.   

The Court has reviewed the papers filed by the parties, and finds that additional information is 
necessary to determine whether bifurcation is warranted in this case.  The Court asks the 
parties to appear on May 5, 2016 and bring to the hearing the information requested below.   

Plaintiff shall bring to the hearing a list of the witnesses she intends to call at a bifurcated trial 
and an estimate of the amount of time each witness’ testimony will require.  Plaintiff shall also 
list on a separate page those witnesses she expects other parties to call at a bifurcated trial and 
the length of time those witnesses will be examined. 

In addition, plaintiff shall bring a one page diagram showing what happens at the end of the 
proposed bifurcated trial if she wins and what happens if she loses.  Shapell argues that there 
would have to be up to four trials.  Plaintiff shall diagram why this is or is not so.  In addition, 
plaintiff shall bring a list showing what witnesses would be called (by her and by others) at each 
subsequent trial.  She shall include an estimate of the time each witness’ testimony will require. 

Shapell should bring its version of such lists, time estimates and diagrams.   

Any other party that wishes to do so may bring its own version of these materials.   
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Plaintiff shall also bring a proposed form of order, delineating specifically which issues she 
would have tried in a bifurcated trial and which would be reserved for subsequent determination. 
If Shapell wishes to provide similar material, it may do so. 

  
  
 2.  TIME:  8:30   CASE#: MSC12-02268 
CASE NAME: ABELLA VS SIGNATURE 
HEARING ON MOTION TO/FOR LEAVE OF COURT TO INTERVENE FILED BY 
BENICIA PLUMBING, INC. 
* TENTATIVE RULING: * 
 
Unopposed motion granted. 
  

  
 3.  TIME:  8:30   CASE#: MSC13-00909 
CASE NAME: MUSHTAQ VS. WARMINGTON HERCULE 
HEARING ON MOTION FOR SUMMARY JUDGMENT FILED BY J.R. PIERCE 
PLUMBING COMPANY 
* TENTATIVE RULING: * 
 
 The Court rules as follows on the motion for summary judgment (“MSJ”) brought by 
cross-defendant J.R. Pierce Plumbing Company (“J.R. Pierce”).  The motion is opposed by 
cross-complainant Rebco Communities, Inc. (“Rebco”). 
 

The MSJ is granted.  J.R. Pierce shall prepare a proposed judgment of dismissal, 
separate from any formal order on the MSJ, and shall submit that proposed judgment to 
Rebco’s counsel for approval as to form. 
 

Background.  On January 28, 2016, the Court ruled on the merits of the MSJ.  
The Court found that “the bankruptcy estate retains Rebco’s cross-complaint against J.R. Pierce 
and Rebco has no standing to pursue its cross-complaint.”  However, rather than granting the 
MSJ outright, the Court authorized Rebco to file a motion for leave to amend its cross-complaint 
in a manner that might cure the lack of standing. 
 

For reasons that Rebco has not explained to the Court, Rebco chose not to file the 
authorized motion for leave to amend.  Instead, Rebco filed untimely supplemental papers that 
(1) repeat the same argument the Court unequivocally rejected in its January 28 order, and (2) 
assert a new argument.  The new argument is that an indemnity cross-action need not be 
scheduled in a Chapter 7 bankruptcy, because the cross-action does not accrue until there is a 
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judgment in the main action. 
 
This Final Ruling.  This final ruling reaffirms the findings set forth in the Court’s 

minute order of January 28, 2016, which are incorporated by reference.  Rebco has been given 
ample time to (1) obtain an abandonment from the Chapter 7 trustee or (2) substitute the 
Chapter 7 trustee into the cross-action as a cross-complainant.  Rebco has chosen not to avail 
itself of either option, and so the factual premise of J.R. Pierce’s MSJ has not changed since 
January 28: Rebco still lacks standing. 
 

Reconsideration.  Rebco’s supplemental papers tacitly seek reconsideration of the 
Court’s key finding on January 28, which was that Rebco failed to properly schedule the 
cross-action as an asset in Rebco’s Chapter 7 bankruptcy.  The Court declines to reconsider 
that finding, because Rebco has not shown new law or new facts justifying reconsideration.  
(Code Civ. Proc., § 1008.) 

 
New Argument.  Rebco was not given leave to raise the new argument made for the 

first time in Rebco’s supplemental papers, and the Court declines to consider that new 
argument.  Further, Rebco’s new argument is of dubious merit, for several reasons. 

 
First, Rebco mischaracterizes its cross-complaint when Rebco argues that only minor 

portions of two causes of action seek affirmative relief.  Rebco’s cross-complaint contains 
multiple causes of action seeking affirmative relief in addition to indemnity or contribution, 
as follows: 
 

1st C/A Comparative Negligence 
“and for Cross-Complainant’s expenses, costs of suit, attorneys’ 
fees, and other damages …”  (¶ 16) 

 
2nd C/A Express Contractual Indemnity 
 “… as well as all damages resulting from Cross-Defendants’ 

breach of their contractual responsibilities.”  (¶ 22) 
 
3rd C/A Equitable Indemnity 
 “and for Cross-Complainant’s expenses, costs of suit, attorneys’ 

fees, and other damages which Cross-Complainant incurs as a 
result of this action.”  (¶ 26) 

 
5th C/A Breach of Express Warranty 
 “… Cross-Complainant has been damaged in a sum which is 

currently unascertainable but which will be established according 
to proof at trial …”  (¶ 35) 

 
6th C/A Breach of Implied Warranty 
 “ … Cross-Complainant has been damaged in a sum which is 

currently unascertainable but which will be established according 
to proof at trial.”  (¶ 40) 
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7th C/A Breach of Contract 
 “Cross-Complaint … has incurred attorney’s fees and other 

foreseeable defense costs … all to Cross-Complainant’s damage 
in amounts not yet ascertained …”  (¶ 45) 

 
8th C/A Declaratory Relief – Duty to Defend 
 “ … as well as reimburse Cross-Complainant for all expenses 

incurred in this Action.”  (¶ 48) 
 
10th C/A Negligence 

“… Cross-Complainant has incurred, and continue [sic] to incur, 
damages according to proof …”  (¶ 54) 

 
Rebco also fails to acknowledge the paradoxical nature of its argument that none of its 

causes of action needed to be scheduled as a Chapter 7 asset, because none of its causes of 
action has yet accrued.  If Rebco’s causes of action have not yet accrued, that itself would be a 
ground for granting the MSJ. 
 

The third problem with Rebco’s argument is that Rebco fails to cite case law holding that 
an indemnity cross-action need not be scheduled as a Chapter 7 asset.  The Court is not 
inclined to perform independent legal research in search of such authority. 

 
Finally, even if the Court were to assume that a ‘pure’ indemnity cross-action — i.e., one 

seeking only prospective indemnity — need not be scheduled as a Chapter 7 asset, Rebco’s 
cross-complaint in the case at bar is not such a pleading.  Rebco’s argument assumes that the 
bundle of mixed claims set forth in Rebco’s single pleading can be sorted out into indemnity and 
non-indemnity claims, with the indemnity claims surviving Rebco’s wrongful failure to list the 
non-indemnity claims as Chapter 7 assets.  Rebco has provided no reasoned argument in 
support of the proposition that the Court even has the power to engage in such a sorting 
process, much less that the Court is required to do so.  The Court notes that Rebco could have 
sought leave to file an amended cross-complaint deleting all claims for affirmative relief, which 
would have clarified matters considerably, but Rebco chose not to do so. 
 
 Without Prejudice.  The Court emphasizes that it has made no ruling on the merits of 
Rebco’s cross-action: the cross-action has been dismissed based solely on Rebco’s current lack 
of standing.  This procedural ruling shall be without prejudice to the merits of any separate 
action that Rebco may bring in the future.  This ruling shall also be without prejudice to the 
merits of any action that the Chapter 7 trustee may bring in his or her own name. 
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 4.  TIME:  8:30   CASE#: MSC13-00909 
CASE NAME: MUSHTAQ VS. WARMINGTON HERCULE 
HEARING ON MOTION FOR SUMMARY JUDGMENT FILED BY SACRAMENTO A-1 
DOOR 
* TENTATIVE RULING: * 
 
 The Court rules as follows on the motion for summary judgment (“MSJ”) brought by 
cross-defendant Sacramento A-1 Door (“A-1 Door”).  The motion is opposed by cross-
complainant Rebco Communities, Inc. (“Rebco”). 
 

The MSJ is granted.  A-1 Door shall prepare a proposed judgment of dismissal, separate 
from any formal order on the MSJ, and shall submit that proposed judgment to Rebco’s counsel 
for approval as to form. 
 

Background.  On January 28, 2016, the Court ruled on the merits of the MSJ.  
The Court found that “the bankruptcy estate retains Rebco’s cross-complaint against 
Sacramento A-1 and Rebco has no standing to pursue its cross-complaint.”  However, rather 
than granting the MSJ outright, the Court authorized Rebco to file a motion for leave to amend 
its cross-complaint in a manner that might cure the lack of standing. 
 

For reasons that Rebco has not explained to the Court, Rebco chose not to file the 
authorized motion for leave to amend.  Instead, Rebco filed untimely supplemental papers that 
(1) repeat the same argument the Court unequivocally rejected in its January 28 order, and (2) 
assert a new argument.  The new argument is that an indemnity cross-action need not be 
scheduled in a Chapter 7 bankruptcy, because the cross-action does not accrue until there is a 
judgment in the main action. 

 
This Final Ruling.  This final ruling reaffirms the findings set forth in the Court’s minute 

order of January 28, 2016, which are incorporated by reference.  Rebco has been given ample 
time to (1) obtain an abandonment from the Chapter 7 trustee or (2) substitute the Chapter 7 
trustee into the cross-action as a cross-complainant.  Rebco has chosen not to avail itself of 
either option, and so the factual premise of A-1 Door’s MSJ has not changed since January 28: 
Rebco still lacks standing. 
 

Reconsideration.  Rebco’s supplemental papers tacitly seek reconsideration of the 
Court’s key finding on January 28, which was that Rebco failed to properly schedule the 
cross-action as an asset in Rebco’s Chapter 7 bankruptcy.  The Court declines to reconsider 
that finding, because Rebco has not shown new law or new facts justifying reconsideration.  
(Code Civ. Proc., § 1008.) 

 
New Argument.  Rebco was not given leave to raise the new argument made for the 

first time in Rebco’s supplemental papers, and the Court declines to consider that new 
argument.  Further, Rebco’s new argument is of dubious merit, for several reasons. 

 
First, Rebco mischaracterizes its cross-complaint when Rebco argues that only minor 

portions of two causes of action seek affirmative relief.  Rebco’s cross-complaint contains 
multiple causes of action seeking affirmative relief in addition to indemnity or contribution, 
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as follows: 
 

1st C/A Comparative Negligence 
“and for Cross-Complainant’s expenses, costs of suit, attorneys’ 
fees, and other damages …”  (¶ 16) 

 
2nd C/A Express Contractual Indemnity 
 “… as well as all damages resulting from Cross-Defendants’ 

breach of their contractual responsibilities.”  (¶ 22) 
 
3rd C/A Equitable Indemnity 
 “and for Cross-Complainant’s expenses, costs of suit, attorneys’ 

fees, and other damages which Cross-Complainant incurs as a 
result of this action.”  (¶ 26) 

 
5th C/A Breach of Express Warranty 
 “… Cross-Complainant has been damaged in a sum which is 

currently unascertainable but which will be established according 
to proof at trial …”  (¶ 35) 

 
6th C/A Breach of Implied Warranty 
 “ … Cross-Complainant has been damaged in a sum which is 

currently unascertainable but which will be established according 
to proof at trial.”  (¶ 40) 

 
7th C/A Breach of Contract 
 “Cross-Complaint … has incurred attorney’s fees and other 

foreseeable defense costs … all to Cross-Complainant’s damage 
in amounts not yet ascertained …”  (¶ 45) 

 
8th C/A Declaratory Relief – Duty to Defend 
 “ … as well as reimburse Cross-Complainant for all expenses 

incurred in this Action.”  (¶ 48) 
 
10th C/A Negligence 

“… Cross-Complainant has incurred, and continue [sic] to incur, 
damages according to proof …”  (¶ 54) 

 
Rebco also fails to acknowledge the paradoxical nature of its argument that none of its 

causes of action needed to be scheduled as a Chapter 7 asset, because none of its causes of 
action has yet accrued.  If Rebco’s causes of action have not yet accrued, that itself would be a 
ground for granting the MSJ. 
 

The third problem with Rebco’s argument is that Rebco fails to cite case law holding that 
an indemnity cross-action need not be scheduled as a Chapter 7 asset.  The Court is not 
inclined to perform independent legal research in search of such authority. 
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Finally, even if the Court were to assume that a ‘pure’ indemnity cross-action — i.e., one 
seeking only prospective indemnity — need not be scheduled as a Chapter 7 asset, Rebco’s 
cross-complaint in the case at bar is not such a pleading.  Rebco’s argument assumes that the 
bundle of mixed claims set forth in Rebco’s single pleading can be sorted out into indemnity and 
non-indemnity claims, with the indemnity claims surviving Rebco’s wrongful failure to list the 
non-indemnity claims as Chapter 7 assets.  Rebco has provided no reasoned argument in 
support of the proposition that the Court even has the power to engage in such a sorting 
process, much less that the Court is required to do so.  The Court notes that Rebco could have 
sought leave to file an amended cross-complaint deleting all claims for affirmative relief, which 
would have clarified matters considerably, but Rebco chose not to do so. 
 
 Without Prejudice.  The Court emphasizes that it has made no ruling on the merits of 
Rebco’s cross-action: the cross-action has been dismissed based solely on Rebco’s current lack 
of standing.  This procedural ruling shall be without prejudice to the merits of any separate 
action that Rebco may bring in the future.  This ruling shall also be without prejudice to the 
merits of any action that the Chapter 7 trustee may bring in his or her own name. 
 
 
  
 5.  TIME:  8:30   CASE#: MSC13-00909 
CASE NAME: MUSHTAQ VS. WARMINGTON HERCULE 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
The parties shall appear. If the tentative rulings set forth in Lines 3-4 are not contested, an 
appearance by CourtCall is permissible. If either is contested, the appearance shall be personal. 

  
 6.  TIME:  8:30   CASE#: MSC13-01480 
CASE NAME: REYNOLDS VS. FORD MOTOR CO. 
HEARING ON MOTION TO/FOR JUDGMENT ON THE PLEADINGS OF 1ST - 5TH 
CAUSES OF A FILED BY FORD MOTOR COMPANY 
* TENTATIVE RULING: * 
 
Defendant’s motion for judgment on the pleadings as to the first through fifth causes of action in 
the second amended complaint (2AC) is granted with leave to amend.  The requests for judicial 
notice are granted. 

A. Background 
 

This is an auto defect action by Plaintiff James Reynolds against Defendant Ford Motor 
Company.  The claims relate to plaintiff’s July, 2005 purchase of a 2006 Ford F-350 truck that 
he alleges had a defective engine and required numerous repairs. On August 13, 2013, plaintiff 
filed his first amended complaint.  On December 10, 2013, plaintiff and defendant stipulated that 
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the Court’s order on the demurrer and motion to strike in Fahmie v. Ford (Contra Costa County 
Case No. MSC13-01022) would apply to plaintiff’s first amended complaint in this matter.  By 
way of that stipulation, demurrers to the first through fifth causes of action were sustained with 
leave to amend and the motion to strike the sixth cause of action was granted without leave to 
amend.  Plaintiff filed his 2AC, and defendant now moves for judgment on the pleadings as to 
the first through fifth causes of action.  

B. Standard of Review 
 

 A motion for judgment on the pleadings challenges only defects on the face of the complaint. 
(Eckler v. Neutrogena Corp. (2015) 238 Cal.App.4th 433, 439.)  The grounds for a motion for 
judgment on the pleadings must appear on the face of the complaint or from a matter of which 
the court may take judicial notice. (Code Civ. Proc., § 438(d); see id.) “‘In the case of either a 
demurrer or a motion for judgment on the pleadings, leave to amend should be granted if there 
is any reasonable possibility that the plaintiff can state a good cause of action.’” (Gami v. 
Mullikin Medical Center (1993) 18 Cal.App.4th 870, 876.) 

 C. Statutes of limitation bar plaintiff’s first through fifth causes of action. 

Statutes of limitation bar the first five causes of action.  The 2AC facially discloses the problem: 
Plaintiff purchased the truck on July 2, 2005 (2AC, at ¶10), but did not file suit until July 10, 
2013.  Both the fraud-based claims (first through fourth causes of action) and the CLRA claim 
(fifth cause of action) have three-year limitations periods.  (See Code Civ. Proc. §338; Civ. Code 
1783; Broberg v. The Guardian Life Ins. Co. of America (2009) 171 Cal.App.4th 912, 920 [“The 
limitations period for … fraud and negligent misrepresentation claims is three years.”].) 

Because the 2AC facially discloses the limitations issue, for purposes of tolling any statute 
plaintiff bears the burden to plead facts showing (1) the time and manner of discovery and (2) 
the inability to have made earlier discovery despite reasonable diligence. (See Fox v. Ethicon 
Endo-Surgery, Inc. (2005) 35 Cal.4th 797, 808.)  Where a plaintiff relies on a theory that 
defendant’s fraudulent concealment of facts justifies delayed accrual, a plaintiff “must 
specifically plead facts which, if proved, would support the theory.” (Mills v. Forestex Co. (2003) 
108 Cal.App.4th 625, 641 [citations omitted]; see also Cardinal Health 301, Inc. v. Tyco 
Electronics Corp. (2008) 169 Cal.App.4th 116, 134 [tolling and estoppel both rely on 
representations by defendant that repairs will be made; third party representations do not 
involve reliance on defendant].) 

Plaintiff alleges that he first encountered problems with the engine at approximately 2,000 miles.  
(2AC, at ¶21.)  The date of that experience is unclear, but what is clear is that plaintiff took the 
vehicle in for service “on at least five (5) separate occasions because of numerous problems 
with the engine…” (Id.)  These services occurred on October 3, 2005; February 6, 2006; July 24, 
2006; February 7, 2008; and March 5, 2009.  (Id., at ¶26.)  Elsewhere, plaintiff alleges a total of 
ten repair attempts, though it is not clear if each of those involved the engine.  (See id., at ¶23.)  
He believes the vehicle is unreliable for towing and feels unsafe driving it.  (Id., at ¶24.)  
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Plaintiff claims that his date of discovery is June 27, 2011, because that is the first repair 
following the 2010 expiration of the five-year engine warranty.  (2AC, at ¶40.)   According to 
plaintiff, Ford made “two categories of misrepresentations- (1) … regarding the characteristics 
and quality of the vehicle and in particular the …engine and (2)… regarding … its ability to 
preform under its warranty.”  (Opposition, at pp. 5-6.)  After each repair by an authorized Ford 
dealer, plaintiff alleges that the dealership informed him that the problems had been fixed.  (See. 
e.g., 2AC at ¶26a-e.)  It was not until the first repair following the warranty’s expiration that 
“Plaintiff first discovered that Ford had misrepresented the engine quality and its ability to 
maintain the vehicle under warranty to intentionally prevent Plaintiff from discovering the 
irreparable non-conformities in the vehicle.” (2AC, at ¶40.)  Plaintiff also makes a series of 
allegations about Ford’s general knowledge of defects in the engine.  (See generally, 2AC, at ¶¶ 
33, 34.) 

These allegations appear inconsistent and contradictory.  Plaintiff became a member of a class 
action filed in January, 2010, from which he claims tolling; that is inconsistent with the alleged 
inability to discover facts giving rise to his claims until a year and a half later. (2AC, at ¶87.)  But 
more fundamentally, plaintiff took the vehicle in for service due to engine problems five separate 
times between 2005 and 2009, after first having problems at 2,000 miles.  This is likewise 
inconsistent with the allegation that plaintiff only discovered that “Ford had misrepresented the 
engine quality” on the date the warranty expired. Nor does plaintiff plead sufficient facts to show 
why reasonably diligent efforts after three different engine-related repairs by 2006 (much less 
two more repairs in 2008 and 2009, respectively) would not put him on notice that a repair could 
not be completed before the warranty expired.  On its face, the 2AC discloses a plaintiff who 
was aware of serious engine problems by 2006, and at the absolute latest by 2009.  

Plaintiff argues from West v. Great Western Power Co. of California (1940) 36 Cal.App.2d 403, 
406, that knowledge and discovery are not synonymous and the test of discovery is more lenient 
for a plaintiff where a defendant acts in bad faith.  (Opposition at pp. 6-7.) But this case does not 
present a “dubious or equivocal” circumstance, nor does a finding of accrual charge Plaintiff with 
“notice of every conceivable fact or circumstance however remote.” (West, supra at 407.)  
Rather, plaintiff had ongoing engine-related issues with the truck by 2006, three engine-related 
repairs in 2005 and 2006, and two further engine-related repairs in 2008 and 2009.  Charging 
plaintiff with knowledge of a serious engine problem in 2006 or 2009 does not contravene West. 

Thus, if plaintiff’s accrual date were anytime in 2006, then his three-year statutes would have 
run before Custom Underground was filed, and tolling would not apply.  (Forman v. Chicago 
Title Ins. Co. (1995) 32 Cal.App.4th 998, 1006 [holding that tolling “cannot revive a statute which 
has already run out”].)  If that accrual were in 2009, only tolling during the pendency of Custom 
Underground or the related class actions would prevent his statute from running. 

But plaintiff is not entitled to tolling under American Pipe and Construction Co. v. Utah (1974) 
414 U.S. 538, 553 (holding that commencement of original class action tolls statute for putative 
class members who move to intervene after denial of certification). The California Supreme 
Court has not adopted this cross-jurisdictional tolling argument, whereby filing of a federal class 
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action would toll a state-law claim.  (Clemens v. DaimlerChrysler (9th Cir. 2008) 534 F.3d 1017, 
1025; see Jolly v. Eli Lilly & Co. (1998) 44 Cal.3d 1103, 1118-1120.)   

At least two Court of Appeal decisions have applied such a tolling rule.  Falk v. Children's 
Hospital Los Angeles (2015) 237 Cal.App.4th 1454, 1466 permitted tolling in the context of 
wage and hour litigation, subject to the American Pipe policy considerations of efficiency and 
economy in class litigation and effectuation of the purpose of the statute of limitations to protect 
a defendant from unfair claims.  But Falk did not concern extra-jurisdictional class actions; they 
were all in California.  (Id. at 1457, 1460.)  San Francisco Unified School Dist. v. W.R. Grace & 
Co. (1995) 37 Cal.App.4th 1318, 1339, permitted cross-jurisdictional American Pipe tolling 
because there were “no individual plaintiffs whose medical histories raise different issues ….” 

A consideration in applying American Pipe is that – to properly put a defendant on notice that 
tolling may apply – the claims must concern the same “evidence, memories and witnesses as 
the subject matter of the original class suit, and the defendant will not be prejudiced by later 
intervention.” (Falk, supra.)  Thus, extra-jurisdictional tolling can only apply where the claims in 
the class action and individual action were similar enough to provide sufficient notice to the 
defendant, and there are no problematic individualized issues. (See San Francisco Unified, 
supra.)  Here, plaintiff’s fraud claims would involve individual representations, related 
individualized elements of reliance, and finally individual histories of repairs, contradicting the 
rules that would justify applying American Pipe tolling even under those rare cases that have 
done so. 

Finally, equitable estoppel would not apply to toll the statute.  That doctrine requires good faith 
and reasonable conduct by the plaintiff in filing the claim.  (McDonald v. Antelope Valley 
Community College District (2008) 45 Cal.4th 88, 102; Hydro-Mill Co., Inc. v. Hayward, Tilton & 
Rolapp Ins. Association, Inc. (2004) 115 Cal.App.4th 1145, 1164.)  For the reasons identified 
above, Plaintiff was aware of the defects no later than 2009, and equitable tolling would be 
inappropriate. 

In sum, the rule is well-stated in Jolly: “A plaintiff need not be aware of the specific ‘facts’ 
necessary to establish the claim; that is a process contemplated by pretrial discovery. Once the 
plaintiff has a suspicion of wrongdoing, and therefore an incentive to sue, she must decide 
whether to file suit or sit on her rights. So long as a suspicion exists, it is clear that the plaintiff 
must go find the facts; she cannot wait for the facts to find her.”  (Jolly, supra, 44 Cal.3d at 
1118.)  Here, plaintiff had sufficient facts to arouse suspicion by 2006 after multiple repairs, and 
no later than 2009 by which point two further repairs had occurred, while plaintiff consistently 
experienced problems throughout this time.  Thus, tolling cannot save plaintiff’s claims.  

 D. Plaintiff fails to state facts sufficient to constitute a cause of action for the   
  first through fifth causes of action. 

Plaintiff fails to plead sufficient facts to constitute either causes of action for his fraud-based 
claims or for violation of the CLRA.  Specificity is lacking where required and plaintiff cannot 
show the representations at-issue are anything more than puffery.  
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Plaintiff alleges that the dealership informed him that the truck was repaired each time he 
brought it in.  He also alleges that the misrepresentations consist of sales brochures and 
advertisements.  And he relies on a history of internal Ford discussions, pre-dating and post-
dating the sale at-issue, which he contends shows an effort by Ford to cover up known defects 
in the engine.   

None of this is sufficient.  As set forth in Section D above, plaintiff has failed to plead specific 
facts to support his assertion that he was unable to discover the truck’s engine problems, or 
Ford’s misrepresentations/omissions with regard to those problems, until June of 2011. 

As to the CLRA claim, in order for omissions to be actionable, they must either be contrary to an 
affirmative representation made by the defendant or an omission of a fact the defendant was 
obligated to disclose.  (Daugherty v. American Honda (2006) 144 Cal.App.4th 824, 835.)  Here, 
the sales brochures and other advertisements, and the language quoted by plaintiff in, e.g. 
paragraphs 117-124 of the 2AC, are puffery and are not actionable misrepresentations.  (See 
Osborne v. Subaru of America, Inc. (1998) 198 Cal.App.3d 646, 660 fn.8, citing Hauter v. 
Zogarts (1975) 14 Cal.3d 104, 111-117.)   And representations of employees at a dealership are 
not representations of an agent of Defendant itself.  (See Avalon Painting Co. v. Alert Lumber 
Co. (1965) 234 Cal.App.2d 178, 184, citing Vandermark v. Ford Motor Co. (1964) 61 Cal.2d 
256; see also Cardinal Health, supra, 169 Cal.App.4th at 134.) 

Plaintiff argues that this “attempts to weigh the sufficiency of the facts” supporting the claim in a 
manner that is improper for this motion.  (Opposition, at p. 7: 15-17.)  Not so.  Plaintiff pleads 
representations from dealers as the basis for his claims, and as a matter of law, the claims 
against Ford based on such representations fail. 

 E. The economic loss rule separately bars the first through fourth causes of action. 

Causes of action one through four are also barred by the economic loss rule.  This rule prohibits 
plaintiff from recovering in tort unless the defect causes damage to property other than the 
product itself; if the only damage is to the product itself, the remedy lies in the warranty and 
contract law.  (See Robinson Helicopter Co., Inc. v. Dana Corp. (2004) 34 Cal.4th 979, 988.)  
Robinson recognizes an exception to this rule that is “narrow in scope”:  Where a defendant 
makes affirmative misrepresentations upon which plaintiff relies and which expose plaintiff to 
liability for personal damage independent of economic loss, the economic loss rule will not bar 
the tort claim.  (Id. at 993 [noting that its holding is limited to claims that would be subject to 
fraud’s heightened pleading standards].) 

Here, plaintiff alleges that he might face “potential personal injuries” and “potential future 
lawsuits” from third parties who might be injured in accidents due to the defects in the vehicle.  
(See 2AC at ¶ 167.)  Putting aside the assumption of risk issues that arise from plaintiff driving a 
vehicle with known problems, the Robinson Helicopter rule requires proper pleading, under 
heightened specificity standards, of affirmative misrepresentations by defendant itself.  (34 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   17 
HEARING DATE:   05/26/16 

 
 

- 12 - 

Cal.4th at 293.)  For the reasons set forth above, the existing pleading does not meet this 
standard. 

 F. Leave to amend will be granted. 

The Court is skeptical that plaintiff can amend to cure the defects without contradicting himself.  
Nonetheless, this being the second attack on the pleadings, the Court will grant leave one more 
time only to allow plaintiff to plead – if at all possible – specific facts as to fraud, tolling, and the 
economic loss exception that would support his claims and would be consistent with this ruling. 

  
 7.  TIME:  8:30   CASE#: MSC13-02346 
CASE NAME: DONG VS. SHAPELL 
HEARING ON MOTION TO/FOR LEAVE TO INTERVENE OBHO HANSON'S 
MASONRY, INC. FILED BY LEXINGTON INSURANCE CO. 
* TENTATIVE RULING: * 
 
Unopposed motion granted. 

  
 8.  TIME:  8:30   CASE#: MSC13-02656 
CASE NAME: COZZITORTO VS. AAA 
HEARING ON MOTION TO/FOR PARTIAL JDGMNT ON THE PLEADINGS FILED 
BY AMERICAN AUTOMOBILE 
* TENTATIVE RULING: * 
 
The motion for judgment on the pleadings is denied. 

It is well-settled that California courts do not render advisory opinions. “The rendering of 
advisory opinions falls within neither the function nor the jurisdiction” of California courts. 
Salazar v. Eastin (1995) 9 Cal.4th 836, 860. 

In the context of declaratory judgment actions, numerous California courts have echoed this 
theme. For example, in affirming the trial court’s sustaining a demurrer to a declaratory relief 
cause of action, our Supreme Court remarked: 

When resolution of the controversy over future remedies would have little 
practical effect in terms of altering parties’ behavior, courts have considerable 
discretion … to deny declaratory relief … in the present case, plaintiffs have not 
with any particularity alleged that the resolution of the declaratory relief action … 
would, at this point, have any practical consequences. 

Meyer v. Sprint Spectrum LP (2009) 45 Cal.4th 634, 648 (plaintiffs not permitted to seek judicial 
declaration that arbitration provision was unenforceable). 

At least one appellate court recognized the potential for a declaratory judgment to turn into an 
advisory opinion: 
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An actual controversy is one which admits of definitive and conclusive relief by 
judgment within the field of judicial administration, as distinguished from an 
advisory opinion upon a particular or hypothetical state of facts. The judgment 
must decree, not suggest, what the parties may or may not do. 

In re Claudia E. (2008) 163 Cal.App.4th 627, 638. 

AAA NCNU concedes, at various places in its papers, that there are at least four potential 
outcomes in this litigation and, crucially, that the central factual question in this matter: whether 
AAA NCNU misclassified the Cozzitortos (and, perhaps, others) has not been resolved. (E.g., 
Reply at 1:1 [“If the Cozzitortos are correct in their assertion that they were AAA NCNU 
employees…”]; Motion at 5:13-14 [“AAA NCNU therefore seeks declarations that if the 
Cozzitortos are deemed its employees…”]; Motion at 7 [diagramming various potential litigation 
outcomes].) 

AAA NCNU has presented the Court with a hypothetical state of facts (the Cozzitortos are 
deemed to be employees of AAA NCNU) and asked the Court for a judicial declaration 
dependent upon that hypothetical state of facts. The parties currently are litigating vigorously the 
very question – AAA NCNU’s alleged misclassification of the Cozzitortos – to which AAA NCNU 
wants the Court to assume the answer for purposes of its motion. There is no indication that a 
judicial declaration would have any “practical consequences,” on this state of affairs, i.e., 
terminate the dispute concerning misclassification. Further, it is axiomatic that the Court cannot 
resolve a factual dispute in connection with a motion for judgment on the pleadings. 

The Court declines to assume the answer to the central question in this litigation, and the Court 
declines to issue any judicial declaration founded upon a hypothetical, which it considers would 
constitute an advisory opinion. 
 
The request for declaratory relief is best decided if and when there is a determination of the 
central issue. At that point, the Court can address matters concretely. 
  
 9.  TIME:  8:30   CASE#: MSC15-02142 
CASE NAME: SANTOS VS. GREGG DRILLING AND 
HEARING ON DEMURRER TO 1st Amended COMPLAINT of SANTOS FILED BY 
GREGG DRILLING AND TESTING, INC., ARGONAUT INSURANCE COMPANY 
* TENTATIVE RULING: * 
 

As a preliminary matter, the Court orders this case to e-filing effective May 26, 2016.  
Nothing will be paper filed in this case after May 26, 2016.  The parties shall contact File & 
Serve Xpress, the Court’s e-filing service provider, and make all necessary arrangements.  The 
Court will send out a separate e-filing order in the near future.  The parties, as well as support 
staff involved in e-filing, are urged to review that order carefully and abide by its terms. 

Defendants’ Demurrer to the First Amended Complaint is continued to June 30, 2016, so 
that the parties may fully comply with Code of Civil Procedure section 430.41.   

        “The demurring party shall file and serve with the demurrer a declaration stating either of 
the following: (A) The means by which the demurring party met and conferred with the party 
who filed the pleading subject to demurrer, and that the parties did not reach an agreement 
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resolving the objections raised in the demurrer.  (B) That the party who filed the pleading subject 
to demurrer failed to respond to the meet and confer request of the demurring party or otherwise 
failed to meet and confer in good faith.”  (Code Civ. Proc. § 430.41, subd. (a)(3).)  

         Defendant’s declaration shall be filed on or before 3 p.m. on June 10, 2016.  If the parties 
reach an agreement or resolution on any aspects of the demurrer resulting in an amended 
pleading, the amended pleading shall be filed with the declaration.  If an amended pleading is 
filed, the demurrer will be taken off calendar and the hearing date shall be vacated.   

  
  
10.  TIME:  8:30   CASE#: MSL15-01812 
CASE NAME: DISCOVER BANK VS SEDA 
HEARING ON MOTION TO/FOR ENTER JUDGMENT PURSUANT TO STIP; MEMO 
OF PTS FILED BY DISCOVER BANK 
* TENTATIVE RULING: * 
 
 Plaintiff’s unopposed motion is granted. 

  
11.  TIME:  8:30   CASE#: MSL15-02957 
CASE NAME: DISCOVER VS. SIMMONS 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR IN THE ALTERNATIVE 
SUMMARY ADJ FILED BY DISCOVER BANK 
* TENTATIVE RULING: * 
 
Hearing dropped at the request of moving party. 
  

  
12.  TIME:  8:31   CASE#: MSC14-00583 
CASE NAME: CODY CULP VS. WESTERN PACIFIC 
HEARING ON MOTION TO/FOR 5TH AMENDMENT ISSUE FILED BY CODY R CULP 
* TENTATIVE RULING: * 
 
There is no opposition to this motion and at least two prosecuting agencies support the motion.  
Therefore, the motion is granted and the court will grant use and deriviative use immunity to 
Jose Manuel Amezquita-Obeso for his testimony in this matter, including at deposition and trial. 
 
The parties shall appear with an agreed upon form of order.  If they cannot agree upon the 
proper form of order, then they shall appear with competing drafts, including a copy of each draft 
red-lined to show the differences between the proposed orders. 
 

 


